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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliamE. Fower, Jr., issued on August
12, 1993, following an evidentiary hearing.' The |aw judge
affirmed an order of the Adm nistrator, on finding that

respondent had violated 14 C.F.R 91.123(b), 91.129(h), and

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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91.13(a).? No sanction was proposed due to respondent's filing
of an ASRP® report. W deny the appeal

Respondent was the pilot in conmand of Busi ness Express
Airline Flight 661 from Al bany, NY to LaCuardia Airport.
Respondent was taxiing the aircraft fromthe hangar to the gate,
and his First Oficer was handling communications with ATC. On
| eaving the hangar, ATC directed the aircraft to hold short of
runway 28 (which had to be crossed to reach the gate). Exhibit
J-1 at 5:38.% ATC repeated this direction in two other

conversations with the aircraft. |d. at 6:31 and 7:47.

2§ 91.123(b) provides:

(b) Except in an energency, no person nmay operate an
aircraft contrary to an ATC [air traffic control]
instruction in an area in which air traffic control is
exer ci sed.

§ 91.129(h) reads:

Cl earances required. No person may, at an airport with an
operating control tower, operate an aircraft on a runway or
taxi way, or take off or land an aircraft, unless an
appropriate clearance is received fromATC. A clearance to
"taxi to" the takeoff runway assigned to the aircraft is not
a clearance to cross that assigned takeoff runway or to taxi
on that runway at any point, but is a clearance to cross

ot her runways that intersect the taxi route to that assigned
takeoff runway. A clearance to "taxi to" any point other
than an assigned takeoff runway is a clearance to cross al
runways that intersect the taxi route to that point.

§ 91.13(a) provides:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

%Avi ation Safety Reporting Program

“All times are elapsed tinmes frominitial transmn ssion.
Exhi bit J-1.
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Respondent testified that he heard the 5:38 and 6:31 hold
short instruction. Tr. at 70-72. He further testified that,
because he did not hear the end of the 7:47 instruction (which
again directed the aircraft to hold short of runway 28), he asked
his First Oficer whether they were cleared to cross 28. Tr. at
74. The First Oficer said yes, and they did so w thout
i nci dent.

Respondent offers two argunents on appeal : his violation of
the cl earance shoul d be excused because he reasonably relied on
the advice of his First Officer that a clearance to cross the
runway had been given; and he did not violate § 91.13(a) because
t he operation was neither carel ess nor reckless.

1. Reliance on the First Oficer. Admnistrator v. Fay &

Takacs, NTSB Order EA-3501 (1992), summari zes our precedent on

this issue. W explained (slip opinion at 9):

As a general rule, the pilot-in-command is responsible for
the overall safe operation of the aircraft. |If, however, a
particular task is the responsibility of another, if the PIC
has no i ndependent obligation (e.g., based on operating
procedures or manuals) or ability to ascertain the
information, and if the captain has no reason to question
the other's performance, then and only then wll no

vi ol ati on be found.

Here, we cannot find that respondent had no reason to
guestion his First Oficer's advice. Fewer than 5 m nutes passed
between the first instruction and the crossing of the runway.
Respondent heard two instructions to hold short of runway 28 and
did not testify that he heard an instruction to proceed across.

He had only flown with the First Oficer once or twce. Tr. at
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68. Despite his other activity at the tinme,> a doubt shoul d have
been raised in respondent's mnd and he shoul d have asked nore
questions, if not of ATC then of his First Oficer. |Indeed,
respondent admtted that there was some uncertainty in his mnd
as to whether they had been cleared to cross the runway. Tr. at
83. His obligation as an ATP is to do nore in this circunstance
t han assume his First Officer is correct.®

2. Section 91.13(a). Respondent argues that any m spl aced

reliance is not a justifiable basis for concluding he was
carel ess or reckless. Respondent notes that there is no
definitive regulation on this subject, but it requires the
exerci se of judgnent and that m sjudgnent should not inpose an
added vi ol ati on.

Respondent m sunderstands the nature of the § 91.13(a)
charge here. A violation of an operational regulation is
sufficient to support a finding of a "residual"” or "derivative"

8§ 91.13(a) violation. Admnistrator v. Pritchett, NISB O der EA-

3271 (1991) at footnote 17, and cases cited there. Even had a
sanction been inposed in this case, the 8 91.13(a) violation
woul d have had no effect on the anobunt of sanction, because of

its "residual" status, Adm nistrator v. Buller, NTSB O der EA-

®Respondent sinply was taxiing for repositioning, not an
over burdensone activity and not one that would have prevented him
from checking with ATC

®Mor eover, respondent was easily able to ascertain whether a
cl earance had been given. And, in asking the First Oficer
whet her they had been cl eared, he acknow edged his own
responsibility to conply with cl earances. Fay & Takacs, supra.
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ACCORDI NAY, IT IS ORDERED THAT:
Respondent' s appeal is denied.
HALL, Chairman, LAUBER and HAMVERSCHM DT, Menbers of the Board,

concurred in the above opinion and order. Menber VOGI did not
concur and submitted the foll ow ng statenent.

I'n none of his replies to the ATC instruction did
respondent's First Oficer read it back. Hi s response was either
"Thank you" or "Very good." |Id. at 5:45, 6:43, and 7:52. At the
heari ng, respondent argued that ATC contributed to the violation
inits failure to require proper readbacks. Because respondent
does not, on appeal, pursue this argunent, we need not resolve it
here. W note, however, that ATC had no reason to believe that
the clearance to hold short had not been received and under st ood.

Conpare Adm nistrator v. Fronuth and Dworak, NTSB Order EA-3816
(1993).
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Menmber Vogt’s Dissent in Administrator v. Val entine

The respondent was justified in relying on the first officer’s
assurance that they had been cleared to cross runway 28.

“I'f a pilot not handling radi o communi cati ons does not hear or
understand a radio transm ssion, he may, in certain

ci rcunstances, rely on the advice of the pilot working the radio
as to the transmssion’s content. However, ... this should not
be extended to situations where the pilot who seeks to rely on
the radi o operator has reason to doubt the accuracy of the advice
given by the other pilot.” Admnistrator v. Chaille, NTSB O der
No. EA-3643 (1992),aff’d, Docket No. 93-1001 (Ist Cr. Cct. 29,
1993).

Respondent had no reason to doubt the first officer. He heard
the controller’s two prior instructions to hold short of runway
28, and knew that they woul d subsequently be cleared to cross.
Respondent was al so aware that there had been anot her

transm ssion, and he received a clear and certain assurance from
the first officer that it contained the clearance. |In addition,
before crossing runway 28 respondent checked for traffic and say
none. The controller’s previous instruction to hold short,

alone, is insufficient reason to find that respondent should have
doubted the first officer. The majority’s statenent that there
was sone uncertainty in respondent’s mnd as to whether there had
been a clearance to cross the runway is unfounded. Taken in
context, it is clear that respondent testified that he was
uncertain about the clearance before he queried the first

officer. The majorities opinion would obviate any reliance on
communi cati ons between crew nenbers regarding radio transm ssion
fromcontrollers.

| would therefore reverse the |aw judge’ s decision and di sm ss
t he charges agai nst respondent.

C WVW.



